Judgment

In the Name of the People

In the case

….

….

….

The Regional Court Frankfurt/Main

……

…..

……

adjudged on the basis of the hearing December 13, 2006:

1. It is adjudicated that the Defendants, under penalty of up to € 250,000.— disciplinary fine, alternatively arrest for contempt of court, to be determined by the court for every instance of contravention; or, in case the disciplinary fine is not exacted, arrest for contempt of court up to a period of 6 months, with regard to Defendant 1. to be enforced against the board of directors, cease and desist from 

a. promoting, distributing and, in particular, selling the book „Allein gegen die Seelenfänger“, ISBN 3-8218-5619-X, in Germany, and from publishing the complete book or parts thereof via the Internet, to the extent that the terms “Ramtha“ or “Ramtha Sect“ or “Ramtha Cult Movement“ are used in said book, unless it is made absolutely clear  that this „sect” is not referring to the Plaintiff 1. or any enterprise run by the Plaintiff 1.
b. using the term “Ramtha” in connection with experiences of Defendant 2. in a sect in Germany in any other context in business dealings, in particular in TV, Internet or other media publications unless it is made absolutely clear in such publications that this „sect” is not referring to the Plaintiff 1. or any enterprise run by the Plaintiff 1.,

2. It is adjudicated that the Defendants disclose and produce the accounts regarding the extent of the infringing acts referred to in sub-clause 1 hereof 

as regards Defendant 1., to also disclose in particular information regarding promotion campaigns (means of advertising, number of copies published, dates of publication, areas of distribution).
3. It is declared that the Defendants are obligated to pay for all damages that have been incurred or will be incurred by the Plaintiffs due to the Defendants’ infringing acts pursuant to sub-clause 1. hereof. 

4. The Plaintiffs are entitled to have the tenor of the cease and desist order published in the German newspapers “Frankfurter Allgemeine Zeitung“, “Frankfurter Rundschau“ and “Süddeutsche Zeitung“ in ordinary letter printing with bold frames, bold head lines and spaced out printing of the names of the Parties involved in litigation and their legal representatives for the purpose of litigation, within 3 months after finality of the judgment, at the Defendants’ expense for which the Defendants shall be joint and severally liable.

The rest of the case is dismissed.
The Plaintiffs shall bear 30%, the Defendants 70% of the costs of litigation.
The judgment is provisionally enforceable for the Plaintiffs upon payment of a security deposit in the amount of EUR 1,630,000.00, for the Defendants upon payment of a security deposit in the amount of EUR 6,000.00.

Facts of the Case:

The Plaintiffs have lodged claims against the Defendants in regard to the use of a name and the publication of a book.

The Plaintiff 1., who resides in the United States, is in contact with a  spiritual entity named Ramtha. She offers corresponding esoteric services. Amongst others, she runs a ‘School of Enlightnement’. Based on her ‘Ramtha creations’ the Plaintiff 1. has published numerous books, which have also been published in the German language. She is the owner of an Austrian word mark ‘Ramtha’. Furthermore, she is the owner of a German word mark ‘Ramtha’ with a priority date of June 8, 2005, which, among other things, is registered for ‘books’ (attachment K11). The Plaintiff 2. is the copyright association of the Plaintiff 1. The Plaintiff 2. is located in the USA.
Besides the Plaintiff 1., a Misses Julie Ravell also offers esoteric services under the name ‘Ramtha’. She is the head of a corresponding spiritual movement. The Defendant 2. was a member of this sect like movement for 10 years until at age 21 she escaped. In cooperation with the Defendant 3., she wrote a book with the title ‘Allein gegen die Seelenfänger’. The book has been published by the Defendant 1. The name ‘Ramtha’ has been used in several places within the work (see statement of claim, page 16 – 24).
On Febr. 25, 2005 as well as at the end of February 2005, the Defendant 2. presented the book in the TV shows of the TV station Pro7 as well as DRS-TV. At these occasions the terms ‘Ramtha cult’ and/or ‘Ramtha sect’ and/or ‘Ramtha psychological intimidation’ were mentioned repeatedly.  Also, in a show aired by ZDF on March 4, 2005, the experiences of the Defendant 2. were associated with the ‘cult movement Ramtha’ (‘Licht-Oase’) (attachment K4).
The Plaintiffs claim, the Defendant 1. is using the term ‘Ramtha’ as a trade name. The Plaintiff 2. states that she has the right to assert the trademark rights of the Plaintiff 1. worldwide. According to the Plaintiffs, the circles of circulation concerned associate ‘Ramtha’ with the Plaintiffs, as well as their books, seminars, DVDs, etc. The Plaintiffs state the Defendants’ book leads the readers to the assumption, the Defendant 2.  is describing her experiences with the Plaintiff 1.  The Plaintiffs are of the opinion that the Defendants’ use of the name is contrary to fair competition and an infringement of their trade mark rights, as well as their right of an established and operating commercial enterprise.
The Plaintiffs apply:
1. to adjudicate that the Defendants, under penalty of up to € 250,000.-- disciplinary fine or, alternatively arrest for contempt of court, or arrest for contempt of court up to a period of 6 months for every instance of contravention, with regard to Defendant 1. to be enforced against the board of directors, cease and desist from 

a. promoting, distributing and, in particular, selling the book „Allein gegen die Seelenfänger“, ISBN 3-8218-5619-X, in Germany, and from publishing the complete book or parts thereof via the Internet, to the extent that the terms “Ramtha“ or “Ramtha Sect“ or “Ramtha Cult Movement“ are used in said book,

b. using the term “Ramtha” in connection with experiences of Defendant 2. in a sect in Germany in any other context in business dealings, in particular in TV, Internet or other media publications unless it is made absolutely clear in such publications that „sect” is not referring to the Plaintiff or any enterprise run by the Plaintiff.

2. To adjudicate that the Defendants disclose and produce the accounts regarding the extent of the infringing acts referred to in sub-clause 1 hereof 

a. as regards Defendant 1., to disclose in particular the sales volume of said book (number of copies sold and Euro), as well as the profits drawn from the sale of the book, broken down into the individual cost factors, and to supply information regarding promotion campaigns (means of advertising, number of copies published, dates of publication, areas of distribution),

b. as regards Defendants 2. and 3., to disclose the fees received from Defendant 1. or third parties for their contribution to the book mentioned in sub-clause 1 hereof, as well as to disclose the fees received from third parties, in particular TV broadcasting stations or other media, for their contribution to transmissions related to the publication of the book mentioned in sub-clause 1 hereof.

3. To declare that the Defendants are obligated to pay for all damages that have been incurred or will be incurred by the Plaintiffs due to the Defendants’ infringing acts pursuant to sub-clause 1. hereof. 

4. To entitle the Plaintiffs to have the parts of the judgment containing the court’s orders published in the German newspapers “Frankfurter Allgemeine Zeitung“, “Frankfurter Rundschau“ and “Süddeutsche Zeitung“ in ordinary letter printing with bold frames, bold head lines and spaced out printing of the names of the Parties involved in litigation and their legal representatives for the purpose of litigation, within 12 months after finality of the judgment, at the Defendants’ expense for which the Defendants shall be joint and severally liable.

The Defendants apply

for the case to be dismissed.

The Defendants plea for non-utilization in regards to the Plaintiffs’ alleged trade name rights and rights to a name for the area of the Federal Republic of Germany. Furthermore, they are of the opinion that a use of the term ‘Ramtha’ as identification mark does not exist.

To add to the facts of the case and the facts of the dispute, we refer to the attachments filed as well as to the correspondence between the parties.
Reasons for the Decision:
1. a) of the Plaintiffs’ application is partially substantiated .

Pursuant to Article 824, 1004 BGB
, the Plaintiffs are entitled to a cease and desist against the Defendants for the publication of the book  „Allein gegen die Seelenfänger“ to the extend that the term ‘Ramtha’ is being used in said book without any clarification, that it does not refer to the business activities of the Plaintiff 1. Pursuant to Art. 824 BGB, the culpable act of stating and disseminating wrong facts that are apt to cause detrimental effects for the earnings and development of another party and comprise their credit respectively, is unlawful. A Factual assertion exists, if the verification of the correctness of an assertion by means of evidence is available (BGH NJW 2004, 598, 599). The term ‘Ramtha’ is used in different places in the book published by Defendant 1. and written by Defendants 2. and 3. The term has consistently been used in connection with the experiences the Defendant 2. had with the spiritual movement of Julie Ravell, who in the book is convicted of soul catching and of being an accomplice to sexual abuse on children. According to the undisputed statement of the Defendants, the book is not a tale of fiction, but a truthful factual report.
However, if reporting is incomplete and such concealment can create a wrong impression in the inexperienced average reader, then it equals an untruthful factual assertion (BGH NJW 2000, 565; BGH NJW 2004, 598, 600; Palandt/Sprau, 65. edition, Art. 824 BGH, Rn 7). This is the case here. A concealed factual assertion lies in that the Plaintiffs could be the Ramtha sect described. A naïve (unsuspecting) average reader can arrive at this incorrect impression. The Plaintiffs have presented sufficient circumstances to show, that readers in Germany – as far as they are interested in esoteric services –associate the term ‘Ramtha’ primarily with the Plaintiffs. The Plaintiffs are – contrary to the Defendants’ opinion – engaged in business activities in Germany. The hard copy of the German language part of the Plaintiff 1.’s internet presence, presented as attachment K 13, shows, that the services, in particular the classes and seminars of the ‘School of Enlightenment’ are directly offered to interested German people. The Plaintiff offers her services under the name ‘Ramtha’, as the domain ‘ramtha.com’ already shows. The Plaintiff 2. also participates in the courses offered. The internet presence shows, that the seminar fees are payable to the Plaintiff 2.  (See Bl. 202 d.A.). Furthermore, the Plaintiff 1. publishes on the internet a German language newsletter under the name of ‘Ramtha’s School of Enlightenment’. Entering the term ‘Ramtha’ into a search engine undisputedly only brings results pointing to the Plaintiffs. Therefore we have reason to believe, that a considerable part of the readers of the Defendants’ book will arrive at the wrong conclusion, that the sect like organization described in said book is the same as the Plaintiff 2. and that the medium ‘Janet’ described therein is the same as the Plaintiff 1. Against the background of these substantiated submissions, the Defendants’ simple denial is irrelevant.
The concealed factual assertion is apt to have a detrimental effect for the Plaintiffs’ earning and advancement. The damnification of the economical esteem the injured party enjoys is required, meaning that a causal connection has to exist between the assertion made and the threat to the economical interests [of the injured](Palandt/Sprau, 65. Edition, Art. 824 BGB, Rn 8). The readers’ conception that in the context of the execution of their spiritual activities, the Plaintiffs committed the child abuse described, affects the Plaintiffs directly in their economical field of activity. The Defendants acted culpably, because they could have recognized, that the use of the name ‘Ramtha’ would make the readers liable to mistake his identity and that this would cast a poor light on the Plaintiffs.
Therefore, the use of the name ‘Ramtha’ without clarifying note stating that it does not refer to the Plaintiffs, is unlawful. The failure to provide the note is not justified by freedom of opinion and the freedom of the press. In considering the Plaintiffs’ interest of business honor, [attaching of ] such a clarifying note seems reasonable. Its impact on the Defendants’ interest of publication is only insignificant, and it can be realized in form of a note or a sticker on the book cover. 
The Plaintiffs are not entitled to claim for the Defendants to cease and desist the publication of the book ‘Allein gegen die Seelenfänger’ if the name there is any use of the name Ramtha whatsoever. 1. a) of the Plaintiffs’ application was to be dismissed, as far as it exceeds the scope of the tenor [of the above ].
A corresponding claim does not arise from Art. 5, 15 II, IV MarkenG
. It  need not to be gone into, whether the name ‘Ramtha’ makes the Plaintiff 1. the owner of a slogan or any other business identification mark rights. Attachment K13 is an argument for this, whereby we refer to the above explanations. However, no usage as identification mark does exist. Infringement of a business identification mark requires – the same goes for trade mark infringements – that the infringed name is used as identification mark, as all identification mark rights have in common the function of the identification mark as an indication of origin. (see…..). This means the name has to be used to distinguish the Plaintiffs’ business or at least to distinguish goods and services of a particular company. Usage as identification mark always exists whenever the use of the name as origin mark in commerce can’t be ruled out (see….). Is the name being used as descriptive detail or decorative accessory, we have quite a different situation (see….).
In the disputed book, these conditions are not fulfilled. Nowhere in the pages 16 – 24, as quoted in the Plaintiffs’ application, is the name ‘Ramtha’ used as trade mark, as title or as business identification mark. Rather, the use of the name is purely editorial, and does not serve to distinguish goods or services, works, or companies. Editorial use of the name is not objectionable in terms of identification mark rights. The name ‘Ramtha’ is merely used in the context of a description of the Defendant 2.’s experiences. It can be ruled out, that the readers come to the conclusion, the book originates from the Plaintiffs or that there is an economic linkage between the Defendant 1. and the Plaintiffs. Neither do the disputed statements made in the TV shows constitute a usage as identification mark. 
Also, no claim for cease and desist of [the use of] the name “Ramtha’ arises from Art. 14 II No. 2, V MarkenG. In as much as the Plaintiff 1. is the owner of an Austrian trade mark ‘Ramtha’,  there is a lack of evidence to show on which legal grounds the protection of the Plaintiff’s trade mark should also apply to the Federal Republic of Germany. As far as the Plaintiff bases her claim [for cease and desist] on her German word mark ‘Ramtha’, which has been registered after the publication of the book, the usage as mark at least does not exist. As far as this is concerned, one can refer to the above explanations.
Finally, neither does a claim for cease and desist of the name ‘Ramtha’ arise from Arts. 1004, 823 BGB under the aspect of an infringement against an established and operating commercial enterprise. If the use of an identification mark does not constitute the usage as identification mark pursuant to the trademark law, it is not possible to just fall back on the right of an established and operating commercial enterprise pursuant to Art. 823 I BGB. Though the trademark protection law is not a concluding law (Art. 2 MarkenG), identification mark protection pursuant to Arts. 14, 15 MarkenG however is a comprehensive, self-contained provision, which supersedes the protection derived from civil law (BGH…..). The harmonized trademark law must not be softened by national catchall elements. Only for exceptional cases in which the scope of the trademark law has not been established a priori, can additional protection pursuant to Art. 823 I BGB be considered. This is not the case here in regard to the aspects concerning identification mark protection.
1. b) of the Plaintiffs’ application is substantiated.


Pursuant to Arts. 824, 1004, the Plaintiffs are entitled to a cease and desist order for the use of the name ‘Ramtha’ in any other way in connection with the experiences of the Defendant 2., to the extend that it is not clarified, that this does not refer to the commercial activities of the Plaintiff 1. In this regard we also refer to the above explanations. 
2. of the Plaintiffs’ application is substantiated within the adjudicated scope.

The rest of the application was to be dismissed. As an accessory claim to their claim for damages, the Plaintiffs have the right of disclosure of the scope of the damaging acts. This right is limited to the scope of the acts of dissemination. Because the right cannot be based on a claim in regard to identification mark rights, the damage cannot be calculated according to the especially for intellectual property rights developed principles of license analogy or the disclosure of the infringer’s profits. Therefore, no right for disclosure of sales, profits and remunerations does exist.
3. of the Plaintiffs’ application is substantiated.

The Plaintiffs’ claim for compensation for damages from the Defendants has been admitted on its merits, pursuant to Art. 824 BGB, for the acts explained under no.1.
4. of the Plaintiffs’ application is substantiated.

The Plaintiffs are entitled to publication of the tenor of this judgment. Even though the right is not based on Art. 12 III UWG
, because no intend to compete and no competitive relationship exist, the claim arises from Arts. 824, 1004, 249 BGB. Pursuant to arts. 1004, 249 BGB, the right for publication of judgment can exist, if the publication of judgment is necessary to correct a fault condition, that still exists after the sentence to cease and desist has been passed, provided that the weighing of interests of both parties does not result in showing that the detrimental effect the publication has to the infringer is disproportionately greater than the advantages the publication would bring (BGH….).  The weighing of interests turned out in favor of the Plaintiffs. At this, we have to consider that the apprehended damage to the Plaintiffs’ image will be considerable, if the circles of circulation in Germany associate the Plaintiffs with sexual child abuse. Enforcing the cease and desist order does not correct the fault condition, because those readers who already read the book will not be informed by future clarifying notes on the book cover. Given the immense loss of reputation to the Plaintiffs, it seems reasonable for the Defendants to publish their sentence. As the judgment ultimately aims for the attachment of a clarifying note, the Defendants will not be excessively burdened.  However, publication must be executed within 3 month after final judgment. It does not seem to be justified to deviate from the assessment pursuant to Art. 12 III, page 3 UWG. All the other modalities of publication in the Plaintiffs’ application do not meet any objections.
The decision on costs is based on Art. 92 I ZPO
. The court assesses the partial dismissal of the Plaintiffs’ action in regards to 1. a) and 2. of their application to be 30%. The decision for the judgment to be provisionally enforceable arises from Art. 709 ZPO.
Rau









When-Sälzer









Dr. Kochendörfer
� BGB – German Civil Code


� MarkenG – German Trademark Act


� UWG – Act against Unfair Competition


� ZPO – Code of Civil Procedure





